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REPORT AND RECOMMENDED DECI SION*

This Socid Security Disability (“SSD”) gpped raises the question whether subgstantid evidence
supports the commissoner’s determination that the plaintiff, who aleges disability semming from
cardiovascular disease, cervica-spine disease, deep apnea and mental-hedth problems (an anxiety
disorder), is cgpable of peforming work exiging in sgnificant numbers in the nationd economy. |
recommend that the decison of the commissoner be vacated and the case remanded for further
development.

In accordance with the commissioner’s sequentia evaluation process, 20 C.F.R. § 404.1520,

! This action is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has
exhausted his administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Loca Rule 16.3(8)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which he
seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’ s Office. Oral
argument was held before me on November 29, 2005, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set forth
at oral argument their respective positions with citations to relevant statutes, regulations, case authority and page
references to the administrative record.



Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), theadministrative
law judge found, in relevant part, that themedica evidence established that the plaintiff had cardiovascular
disease, an impairment that was severe but did not meet or equa the criteria of any impairment listed in
Appendix 1 to Subpart P, 20 C.F.R. § 404 (the“Ligtings’), Finding 3, Record at 25; that he lacked the
resdual functiond capacity (*RFC”) tolift and carry more than twenty pounds or more than ten poundson
aregular basis, Finding 5, id.; that hiscapacity for thefull range of light work was diminished by hisinability
to perform tasks requiring climbing ropes, ladders or scaffolding; overhead work; cold environments;
exposureto respiratory irritants; or morethan occasiond squatting, knedling or crawling, Finding 7,id.; tha,
based on an exertiond capacity for light work and his age (49, a “younger individua”), educationd
background (high school) and work experience (semi-skilled), Rules 202.22 and 202.15 of Table 2,
Appendix 2 to Subpart P, 20 C.F.R. § 404 (the " Grid") would direct afinding of “not disabled,” Findings
8-11, id.; that, dthough hewas unableto perform thefull range of light work, he was capable of making an
adjusgment to work exiging in sgnificant numbers in the nationd economy, including employment as a
cashier/clerk or a retall sdes clerk, Finding 12, id. a 26; and that he therefore had not been under a
disability at any time through the date of the decision, Finding 13, id.> The Appedls Council dedlined to
review the decison, id. at 11-14, making it the find determination of the commissoner, 20 C.F.R.
§404.981; Dupuisv. Secretary of Health & Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissione’s decison is whether the determination made is

supported by substantia evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health

2 The decision was dated August 13, 2002. See Record at 26. The plaintiff wasinsured for purposes of SSD through at
least December 31, 2002 — subsequent to that date. See Finding 1, id. at 25.



& Human Servs., 76 F.3d 15, 16 (1t Cir. 1996). In other words, the determination must be supported
by such relevant evidence as areasonable mind might accept as adequate to support the conclusion drawn.

Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,,
647 F.2d 218, 222 (1st Cir. 1981).

Theadminigrativelaw judge reached Step 5 of the sequentid process, a which stagethe burden of
proof shifts to the commissioner to show that a clamant can perform work other than his past relevant
work. 20 C.F.R. § 404.1520(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987); Gooder mote, 690
F.2d a 7. Therecord must contain postive evidence in support of the commissioner’ sfindings regarding
the plaintiff’s RFC to perform such other work. Rosado v. Secretary of Health & Human Servs., 807
F.2d 292, 294 (1st Cir. 1986).

Theplantiff contends that (i) the administrative law judge SRFC determination wasflawed, and (ii)
the vocationa testimony dicited at hearing does not support a Step 5 denid.  See generally Itemized
Statement of Errors Pursuant to Rule 16.3 Submitted by Plaintiff (“ Statement of Errors’) (Docket No. 6). |
agree that, on those bases, reversal and remand is warranted.

|. Discussion
A. RFC Determination

The plaintiff chalenges the adminigrative law judge's RFC determination on a number of fronts.
Seeid. at [2]-[6]. Of theflawsidentified, by far themost troubling isthe administrative law judge sfalure
to address, or mishandling of, certain of the plantiff’s damed imparments. See id. at [4]-[5]. These
include:

1 Clamed Arthritis in Neck. The plantiff tedtified a hearing tha he was dflicted by




intermittent arm and hand numbness and that he could not lift more than fifteen pounds as aresult of arthritis
inhisneck. See Record at 54-55, 61; seealsoid. at 662-63. Astheadminidrativelaw judge notedinthe
body of hisdecision, aduly 26, 2001 CT scan of the plaintiff’ scervica spinereveded severd abnormdlities,
induding “prominent uncinate arthropathic changes with prominent bilaterd neuro-foramen narrowing at
C3/4,” the appearance of spina-cand stenoss a C3/4 and a“mild midline pogterior protrusion of disk
materia a C4/5 and C5/6.” 1d. at 22; seealsoid. at 588. Y et the adminidrative law judge said not a
word more about the plaintiff’ s clamed cervica- spine arthritis, making no findingswhether it even existed,
let doneimposed sgnificant work-related restrictions. Seeiid. at 22-26.

The error cannot be deemed harmless, asmight bethe caseif, for example, theadminidrative law
judge neglected to discuss an impairment but adopted a medica expert’s RFC determination that took it
into account. See, e.q., Bryant exrel. Bryant v. Apfel, 141 F.3d 1249, 1252 (8th Cir. 1998) (*We have
often held that [a]n arguable deficiency in opinionwriting techniqueis not asufficient reeson for setting asde
an adminigtrative finding where . . . the deficiency probably ha[s] no practicd effect on the outcome of the
cae”) (citations and interna quotation marks omitted). The Record contains four physcad RFC
assessments by Disability Determination Services (“DDS’) non-examining consultants, one of which — that
of Robert Hayes, D.O. —wasimplicitly adopted by the adminidrative law judge, compareid. at 23 with
id. at 568-75, and al of which predated the July 2001 CT scan to which the adminigrative law judge
referred, seeid. at 145-52 (RFC assessment dated April 15, 1998 by James H. Hall, M.D.), 153-60
(RFC assessment dated August 19, 1998 by Lawrence P. Johnson, M.D.), 546-53 (RFC assessment
dated February 7, 2001 by Dr. Johnson), 568- 75 (RFC assessment dated June 14, 2001 by Dr. Hayes).

Accordingly, none of the DDS consultants, including Dr. Hayes, was in a pogtion to acknowledge and



assess the claimed neck impairment.

The plantiff having presented a colorable clam of neck imparment, seemingly buttressed by
objective medicd findings, the adminidtrative law judge erred in choosng Smply toignoreit. See, e.g.,
Nguyen v. Chater, 172 F.3d 31, 35 (1t Cir. 1999) (“The ALJ s findings of fact are conclusive when
supported by substantia evidence, but are not conclusive when derived by ignoring evidence, misapplying
the law, or judging matters entrusted to experts.”) (citations omitted). It was incumbent on him (as a
layperson) to obtain further expert guidance regarding the impact, if any, of the neck condition on work-
related functioning.

2. Clamed Depresson As the plantiff points out, see Statement of Errors a [5], the

adminigrative law judge s handling of his clamed depresson dso leaves something to be desred. The
adminidrative law judge did not expresdy determine whether the condition existed and, if so, what
regtrictions, if any, it imposed. Instead, he found: “The clamant tedtified that he suffers from depression,
athough he was unable to relate how this prevented him from working.” Record a 23. Heincluded no
sequelae of depresson in his RFC determination. See Findings 5, 7, id. at 25.

It is a close question whether, standing aone, thiserror washarmless. The plaintiff testified that he
could understand and carry out Smple ingructions, get dong with co-workers, exercise judgment and
respond to changesin thework routine, seeid. at 59, which are among the basic skillsneeded to be ableto
function at work, see 20 C.F.R. § 404.1521(b)(3)-(6). Thisindeed suggests that his depresson had no
discernible impact on work capacity. On the other hand, he elsawhere testified that the depression made
him irritable and anxious and that the pills he took for it “will put you to deep, just about.” Id. at 50. In

addition, a DDS nonexamining consultant found mild (non-severe) deficits resulting from the plaintiff’s



depression. Seeid. at 554-67 (Psychiatric Review Technique Form dated May 21, 2001 by Peter G.
Allen, Ph.D.); see also 20 C.F.R. § 404.1520a(d)(1). Limiting effects of even non-severe imparments
must be factored into an RFC determination when (asin this case) at |east one severeimpai rment isfound.
See, eg., 20 C.F.R. §404.1545(¢e) (“When you have a severe impairment(s) . . ., wewill consder the
limiting effects of dl your impairment(s), even those that are not severe, in determining your residud

functiona capacity.”); Socia Security Ruling 96-8p, reprinted inWest’ s Social Security Reporting Service
Rulings 1983-1991 (Supp. 2004) (“SSR 96-8p”), a 148 (“In assessing RFC, the adjudicator must
congder limitations and restrictions imposed by dl of an individud’ simpairments, even those that are not
‘severe’ Whilea'not severe imparment(s) sanding donemay not sgnificantly limit anindividud’ sability
to do basc work activities, it may — when congdered with limitations or redtrictions due to other

imparments — be critica to the outcome of aclam.”).

Regardless whether the adminigtrative law judge’s handling of the plaintiff’s daimed depresson
would or would not have been reversible error standing aone, the error should be corrected on remand,
with the commissoner following the prescribed technique for menta impairments, see 20 C.F.R. 8
404.1520a, and factoring in any resultant limitations (even if mild) into the plaintiff’s RFC.

3. Clamed Sleep Apnea. Theadminigtrative law judge made contradictory pronouncements

concerning this condition: In the body of his decison he judged it a severe impairment, see Record at 21,
yet heomitted it from hisofficid findings, see Finding 3,id. at 25. Standing aone, the error arguably would

have been harmless: The Hayes RFC assessment factored in the plaintiff’ sclamed degp apnea. Seeid. at



575. Yet it should be corrected on remand.?
B. Vocational-Expert Testimony
As the plaintiff points out, see Statement of Errors a [6], the adminigtrative law judge relied on
vocationd-expert testimony in concluding that he was capable of performing work existing in significant
numbersin the national economy, see Record at 24. Thus, to the extent the vocationd-testimony cannot
cary theweight of the commissioner’ s Step 5 burden, the decisonimplodes* For at least two independent
reasons, that is the case here:

1 Hawed RFC Determination. Asthe plaintiff observes, see Statement of Errorsat [ 6]-[7],

the tranamisson of flawed RFC findings to a vocationd expert undermines the reevance of the expert’s
testimony, see, e.g., Arochov. Secretary of Health & Human Servs, 670 F.2d 374, 375 (1st Cir. 1982)
(responses of vocationd expert are rdevant only to extent offered in response to hypotheticas that
correspond to medical evidence of record; “ To guarantee that correspondence, the Administrative Law
Judge must both clarify the outputs (deciding what testimony will be credited and resolving ambiguities), and
accuratdly tranamit the clarified output to the expert in theform of assumptions.”). Asdiscussed above, the
adminigrative law judge improperly ignored the plantiff's cdlamed neck arthritis in crafting his RFC

determination. Thevocationd expert’ stestimony hence cannot berelied upon to carry the commissioner’s

3The plaintiff further argues that the administrative law judge failed to make any findings regarding his capacitiesto sit,

walk and stand (which are critical to capacity to perform light work). See Statement of Errorsat [5]-[6]. This particular
plaint iswithout merit. The administrative law judge found the plaintiff capable of performing thefull range of light work
save as expressly limited. See Finding 7, Record at 25. He thus implicitly found the plaintiff capable of standing or
walking, off and on, for atotal of approximately six hoursin an eight-hour workday and stting for most of aworkday with
some pushing and pulling of arm or leg controls. See 20 C.F.R. § 404.1567(b); Social Security Ruling 83-10, reprinted in
West' s Social Security Reporting Service Rulings (1983-1991) (“SSR 83-10"), at 29.

* As the plaintiff posits, see Statement of Errors at [6], and as counsel for the commissioner acknowledged at oral

argument, in this case the commissioner cannot simply fall back on the Grid. The administrative law judge acknowledged
that “[s]trict application” of the Grid was not possible because “the claimant has non-exertiond limitationsthat narrow the
(continued on next page)



Step 5 burden.®

2. Vague Testimony asto Numbers of Jobs. The plaintiff further daims— correctly — thet the

vocationd expert’ stestimony congtituted insufficient evidencethat jobs existed in significant numbersin the
nationd economy thet the plaintiff could perform. See Statement of Errorsat [9]; seealsoid. a [7]-[8]. In

the body of his decision, the adminigtrative law judge stated that the plaintiff was capable of making a
vocationd adjustment to work asaretail salesclerk (of which therewere goproximately onemillion jobsin
theregiond economy) and aclerk/cashier (of which there were gpproximately 700,000 jobsintheregiond

economy), with morethan three million of both jobsin the nationa economy. See Record at 24. However,
a hearing the vocationd expert had qudified histestimony regarding the numbers of thosejobsavallableto
a person with the plaintiff’s particular transferable skills, sating that the number of retail-saes-clerk jobs
availablewould be“sgnificantly limitfed]” and the number of cashier jobs*“not quiteas. . . much” but “some
adjusment[.]” 1d. & 69. He gave no testimony regarding the exact number of jobs available with those
adjustments. Seeid. Evenassuming arguendo the correctness of the commissioner’ s counsdl’ spostionat
ord argument (for which she cited no authority) that the commissoner need not produce exact numbers at
Sep 5, | am persuaded by plaintiff’ s counsd’ s rgoinder that the testimony of the vocationa expert was

aufficiently murky het one is left to speculate that “sgnificant” numbers remained after adjusting for

range of work heis capable of performing.” Record at 24.

® Asthe plaintiff notes, see Statement of Errors at [7], the administrative law judge misstated his ageas49dthough, at the
time of hearing, he was afew days shy of 52, compare Record at 24 & Finding 8, id. a 25 with id. at 41-42. Nonethdess,
that particular error did not affect the vocational expert’ stestimony: He heard the plaintiff testify asto hisage and was
asked to “assume. . . anindividual of the claimant’s age[.]” 1d. at 66. Nor, had the administrative law judge correctly
stated the plaintiff’s age, would the Grid have directed afinding of disability, assuming arguendo the correctnessof the
determination that the plaintiff retained the capacity to perform light work. See Rule 202.15, Table 2 to Grid.



transferability issues. Thisfals short of carrying the commissioner’ s burden at Step 5.°
II. Conclusion

For theforegoing reasons, | recommend that the decision of the commissoner beVACATED ad

the case REM ANDED for further proceedings consstent herewith.
NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be

filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 30th day of November, 2005.

/s David M. Cohen

David M. Cohen

United States Magistrate Judge
Plaintiff
GREGORY J MCDONALD represented by RICHARD M. GOLDMAN

® Asthe plaintiff further observes, see Statement of Errors at [9]-[10], the vocational expert provided no codes from the
Dictionary of Occupational Titles (U.S. Dep't of Labor, 4th ed. rev. 1991) (“DOT") for the two jobs cited and, in violation
of Social Security Ruling 00-4p, the administrative law judge sought no clarification whether the testimony was consistent
with the DOT, see Record at 66-71; Social Security Ruling 00-4p, reprinted in West’ s Social Security Reporting Service
Rulings 1983-1991 (Supp. 2004) (“SSR 00-4p"), a 244 (“ Occupationd evidence provided by aVE [vocational expert] or VS
[vocational specialist] generally should be consistent with the occupational information supplied by the DOT. When
thereis an apparent unresolved conflict between VE or VS evidence and the DOT, the adjudicator must elicit areasonable
explanation for the conflict before relying on the VE or VS evidence to support a determination or decision about whether
the claimant is disabled. At the hearings level, as part of the adjudicator’s duty to fully develop the record, the
adjudicator will inquire, on the record, as to whether or not thereis such consistency.”). The plaintiff does not make a
persuasive case that this error had a material impact, see Statement of Errors at [9]-[10]; nonetheless, it should be
corrected on remand.
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